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DOL Issues Revised Notice Required on Rights of
Your Employees Called for Military Service

The Uniformed Services Employment and
Reemployment Rights Act of 1994
(USERRA) applies to virtually all employers
and gives rights to employees who leave their
civilian jobs to serve in the “uniformed
services.” Employees who perform service
must be in the same position with respect to
employment and benefits that they would
have been in if they had not left to perform
military service.

The uniformed services are broadly defined
to include the regular armed services including
the Coast Guard, the reserves, the National
Guard, and the uniformed corps of the U.S.
Public Health Service. In general and with a
number of exceptions, if the employee gives
advance notice of his or her deployment and
serves for up to five years, he or she must be
treated as if he or she is on a leave of absence.
These rules affect retirement plans, as well as
other areas.

Have you notified your employees?

The Veterans Benefits Improvement Act of
2004 requires employers to give employees
notice of their rights and employers’
obligations under USERRA. Employers may
post the notice where employee notices are
customarily placed. Alternatively, employers
may give the full text of the required notice
to employees in other ways, including handing
or mailing the notice to employees or
distributing through electronic mail. The
notice is available in poster form from the
Department of Labor’s website. This

requirement became effective March 10,
2005.

On December 19, 2005, VETS published
final regulations, and, in response to
comments on the interim guidance, made two
minor modifications in the text of the notice.

The modifications made include the
addition of language that USERRA protects
certain types of service in the National
Disaster Medical System and reflect that the
Office of Special Counsel (OSC) will handle
some USERRA claims against federal
executive agencies.

The final regulations are effective on
January 18, 2006. If you did not previously
provide the required USERRA notice to your
employees, you should do so and may
download the poster text from the DOL web
site at: heep://www.dol.gov/vets/.

If you previously posted the notice, you
should substitute the new poster in order to
be in technical compliance with the final
regulations.

How USERRA Impacts Retirement plan
contributions:

USERRA applies to all types of retirement
plans, including qualified and nonqualified
plans, SEPs, SIMPLEs, 457s, and 403(b)s.
If the individual returns to his or her job, the
employee must be treated as employed (for
up to 5 years) while in the service for purposes
of eligibility, accrual and vesting, and must
be credited with the employer’s contributions
that would have been made during his or her
absence. This includes matching, profit
sharing and money purchase contributions,
and defined benefit accruals. For 401 (k)
contributions, the employee has a period of
time after reemployment (up to 5 years) to
make these contributions. Earnings and
forfeitures are not required to be credited to
the employee. The compensation that must
be used to calculate the contributions is the
compensation that the employee would have
earned if he or she had remained actively
employed.




Upcoming 2006 TPS Seminars

Fiduciary Practices Seminar:
How Plan Fiduciaries
Can Limit Their Liability
Tuesday, April 25, 2006
Tuesday, September 19, 2006

HR Seminar for Plan Sponsors:
How to Effectively Manage

Your Retirement Plan Operations
Tuesday, June 6, 2006

Nationwide Usergroup Seminar
for Brokers:
Thursday, May 25, 2006

IRS Provides Guidance on Part-time

Employee Exclusions

The IRS has issued a new internal bulletin
dealing with plan exclusions of part-time,
temporary, and seasonal (collectively “part-
time”) employees. The February 14, 2006
Quality Assurance Bulletin (“QAB”) changes
the way document examiners will look at
certain plan clauses. The QAB also warns that
improperly drafted clauses dealing with part-
time employees may be disqualifying, whether
or not the plan has a determination letter

Why the Issue?

As 401(k) plans have become increasingly
more popular, many employees no longer are
willing to wait the traditional one-year
eligibility period before participating. Many
employers have responded by allowing
immediate eligibility, at least for the deferral
portion of the plan. However, other employers
have been reticent to eliminate the one-year
eligibility condition because part-time
employees will become plan participants.
Employers generally wish to avoid covering
part-time employees because of the: (1)
negative impact on the ADP test, (2)
administrative costs, (3) lack of interest in the
benefit, and (4) cost of providing a top-heavy
minimum contribution. Because of this,
employers often inquire about the possibility
of providing immediate entry into the plan
(or at least for the deferral portion of the plan)
for most employees, but excluding part-time

employees as a classification.
Background.

Treas. Reg. §1.410(a)-3 notes that the
maximum service requirement a plan can
impose is one year of service (in some cases
two years). While a plan can impose other
eligibility requirements, a service condition
which could require more than one year of
service is invalid. The regulation explains that
a clause excluding part-time employees whose
“customary employment is for not more than
20 hours per week” is an impermissible service
requirement. Why? Because such an employee
may, in fact, work more than 1,000 hours in
an eligibility computation period (regardless
of how many hours the employee
“customarily” works) and therefore the “part-
time” exclusion would be a service
requirement exceeding the Code §410(a)
limits.

If your plan document was prepared by
The Pension Specialists, Ltd., it will
automatically include the proper qualifying
language. However, this is an issue that may
be targeted in upcoming IRS plan audits. If
your plan document was prepared by another
provider, plan sponsors should carefully
examine plans which currently exclude part-
time employees from participation.

About ThePensionSpecialists,Ltd.

ThePensionSpecialists,Ltd. is an independent
retirement plan administrator. Our mission
is to provide the highest quality services to
assist clients in reaching their objectives.

Formed in 1987, we have grown to service
over 930 employer retirement plans, with
services covering over 25,000 plan
participants with over $350 million of
retirement plan assets. We consult with clients
to implement plans and proactively service
them with interactive communication aimed at
maximizing benefits, while solving problems.

Our in-house staff performs all plan
administration.

ThePensionSpecialists,Ltd. provides services
to many well known companies, which
include broker dealers, investment firms, CPA
firms, law firms, medical groups, hospitals,
engineers and retail businesses.

For more information about us, access our
website at www.pensioninsider.com, or call us
at 815.394.5500, or toll free at
800.963.5501.

ThePensionSpecialists,Ltd. continually stresses the importance of issues such as those published in

this quarterly newsletter. Our specialists make every attempt to share such information directly with

our clients through a variety of means including our website and broadcast emails. This newsletter

is published as general information and is not intended to constitute legal advice in any manner.

Specific information related to this topic can be obtained from the DOL and IRS.



